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EXPLAINING THE PARADOX OF AMERICAN HUMAN RIGHTS POLICY:
RIGHTS CULTURE OR PLURALIST PRESSURES?

Andrew Moravcsik

Why is the US so reluctant to ratify and apply multilateral human rights treaties? Compared to most advanced industrial democracies, the US still refuses to formally accept nearly all widely accepted international legal human rights norms and uniformly rejects legal enforcement of those norms within its borders, whether by international or domestic means. This is a paradox in a country with a robust tradition of domestic civil rights enforcement and a vigorous record of unilateral (even often multilateral) action abroad to promote human rights. The resulting ambivalence on the part of the US is now a striking exception among Western democracies and has been the target of criticism from domestic civil libertarians and foreign governments as being inconsistent, hypocritical and cynical.
How is this paradoxical policy mix to be explained? Explanations for US non-adherence can usefully be divided into two broad categories. The most common category contains explanations that stress the enduring, broadly-based “rights culture” of the US—the particular political ideals and notions of procedural propriety distinctive to the US. An alternative category comprises “pluralist” explanations, which stress partisan and material political interests, as filtered through American political institutions. I shall argue that the second sort of explanation—and, in particular, the combination of superpower status, democratic stability, concentrated conservative opposition, and fragmented political institutions—best accounts for this form of US unilateralism.

Although the object of considerable speculation, the causes of US exceptionalism in human rights constitute, above all, an empirical question of history and social science.
 There are numerous prima facie plausible explanations—many of them consistent with the (often opportunistic) rhetoric of politicians with regard to human rights commitments. The difficult and more essential task is to locate and interpret empirical evidence that bears on this question. The best such evidence concerns neither the crude fact of US non-adherence nor the rhetoric of politicians, but instead the nature of domestic cleavages, the anomalous position of the US in comparative perspective, and the scope of US non-adherence. I present the most relevant data below.

Rights-Cultural Explanations for US Policy

The most common type of explanation for US non-adherence to international human rights treaties stresses the enduring, broadly-based “rights culture” of the US, that is, the broad-based, long-standing cultural values about procedural legitimacy that arguably render international norms intrinsically unattractive to Americans. Among the cultural beliefs of Americans often cited in this regard are popular sovereignty, constitutional patriotism, and libertarianism. Does a long-standing American belief in “popular sovereignty” predispose Americans to oppose international judicial norms? Do international obligations violate the “reverence” toward the US Constitution as a “sacred symbol” held among U.S. legal elites, or more popular American nationalism and pride in domestic political institutions, render international norms unattractive? Is the American emphasis on negative liberties incompatible with international obligations?

I have evaluated such arguments elsewhere, and they tend to find little empirical support for them. They generally fail because of (or for lack of) one or more of following eight types of empirical evidence: (1) Some of these characteristics—notably “popular sovereignty”—are common rhetorical rallying cries for opponents of international law, as in most other democratic countries, but there is little evidence that the US is more committed to popular sovereignty as opposed to judicial power and human rights than most other Western democracies; indeed the opposite appears to be the case. (2) Elite and public support for international human rights norms tends to vary over time according to political circumstances (e.g. anti-labor sentiment, McCarthyism, segregation, opposition to liberal judicial activism) in a way that suggests that the latter are more fundamental. (3) Action to realize international human rights norms varies with partisan and ideological shifts. Elite and public support tends to vary by political party and substantive agenda—with conservatives opposed and liberals favorable—again suggesting that the latter are more fundamental. (4) Nearly all international human rights enforcement involves basic “negative” rights, yet the US is just as skeptical as when the rights involved are “positive.” (5) Both liberal and conservative administrations in the US consistently promote many of the same rights abroad, seeking to impose them on other countries. (6) The American public is very proud, in a distinctly nationalist way, about their political institutions, yet they tend nonetheless to hold views relatively favorable—both substantively and procedurally—toward international human rights standards, both substantively and procedurally (e.g. death penalty, criminal procedure, freedom of expression, reproductive rights). As with most non-salient issues, the opinions of particular elites and concentrated social groups, more than mass public opinion, tends to drive US human rights policy. (7) For the past half century, the institutional locus of domestic opposition to the application of human rights treaties has been the Senate rather than the Presidency, House of Representatives, the states or the public. (8) Many of the same groups that oppose dispute resolution and domestically binding legal commitments for human rights favor such commitments in matters involving trade and other economic matters, just as they face strong domestic judicial action to protect private property rights, family prerogatives, religious rights—or, indeed, to reverse the tide of constitutional change since 1920.
 
“Rights cultural” explanations seem consistently to be at their weakest insofar as they are focused on general aspects of American political culture—“popular sovereignty”, “reverence for the constitution,” “nationalism,” and so on. The evidence makes them appear more convincing—e.g. states rights in the 1950s—only where the use of ideology is most transparently opportunistic. But this suggests that cultural theories may turn out to be helpful in a rather more limited sense. It is striking that support for international human rights standards for criminal defense, death penalty, segregation, anti-discrimination law, social welfare, and the rights of the child is based largely on an underlying sense that the state can and should intervene to promote egalitarian social outcomes. What appears to link conservative opposition across these issues is a rejection of that basic premise. And a substantial group of Americans—a group larger than elsewhere in the world—hold such conservative views of government in general, and the US federal government in particular. Whatever their views about rights in the abstract, or for other countries, this group opposes the judicial enforcement of particular rights in the US—and occasionally abroad, as with the abortion rights debate. This group of conservatives is surely defined in part culturally and religiously; the “culture wars” in America are not solely, or perhaps even primarily, about class or race. Still, these opponents are arguably defined far less by a distinctive “rights culture” than by a set of critical beliefs about the explicit substance of policy that might be promoted by rights. This brings us to more “pluralist” explanations of US human rights policy, to which I shall devote the rest of this memo.
Pluralist Explanations for US Policy

The empirical evidence more strongly supports a second category of explanation, comprising those that attribute the exceptional ambivalence and unilateralism of the U.S. human rights policy to the instrumental calculation of American politicians about the domestic consequences of adherence to international norms, which in turn reflect the distinctive structure of political interests and institutions in the US.
 In a nutshell, my argument is as follows: The US is skeptical of domestic implementation of international norms because it is powerful geopolitically, enjoys extraordinary democratic stability, contains a concentrated, active conservative minority, and possesses politically decentralized and fragmented political institutions. Any one of these four general characteristics—external power, democratic stability, conservative minorities, and political decentralization—would be likely to render governments less likely to accept binding multilateral norms. The United States is the only advanced industrial democracy that possesses all four characteristics. Thus it is predictably the advanced democracy least willing to fully acknowledge the domestic legal validity of global human rights norms. Let us consider each of these four structural characteristics in more detail.
Superpower status 
The predominant military and diplomatic power of the US means that its government has more credible unilateral alternatives to full participation in multilateral institutions than, say, the smaller democracies of Western Europe. The costs of multilateralism for any given state lie in the necessity to sacrifice a measure of unilateral or bilateral policy autonomy in order to impose a uniform policy. All other things being equal, the more powerful (or isolated) a state—that is, the more efficiently it can achieve its objectives by domestic, unilateral and bilateral means—the greater these “sovereignty costs” are likely to be. Powerful governments are therefore more often skeptical of procedural equality in international forums than their smaller neighbors. The same logic obtains for human rights policy. The US possesses a real choice between unilateral and multilateral means of promoting international human rights, both of which are viable. For human rights-conscious countries like Denmark, Chile, or South Africa, the choice is between a multilateral policy and none at all. We might expect great power ambivalence to be more pronounced in human rights than elsewhere, because the typical model of multilateral human rights enforcement is often judicial rather than legislative. When international human rights treaties—the Genocide Convention and the International Criminal Court (ICC), for example—raise the possibility, albeit remote, that U.S. soldiers might be prosecuted, the US consistently stands aloof. Is it just coincidence that the governments of countries with significant foreign military involvement or power projection capabilities—Russia, Israel, France, Great Britain, and China—were among initial skeptics of a strong ICC, and continue to demand exceptional treatment now that it has been established?
Whereas the superpower status of the US may be an important consideration, it provides no more than an incomplete account of US policy overall. In contrast to trade policy and other forms of international cooperation, there is no reason why a multilateral policy precludes a unilateral one. If geopolitical flexibility were the only goal of the US, any American administration could have its cake and eat it too by ratifying multilateral treaties and maintaining a parallel unilateral human rights policy, even while aggressively employing reservations to cordon off specific areas of heightened concern. Such a combination—essentially that pursued by countries like France, Britain, Russia and even China with regard to many multilateral commitments—might indeed be viewed as more legitimate around the globe. Moreover, since the controversy over the Bricker Amendment in the early 1950s, the locus of opposition has lain in the Senate, not with the presidency, who is traditionally responsible for maintaining geopolitical flexibility. Similarly, if the problem for a small country is the lack of unilateral options, the country could—like the US often does—participate in an international organization but resist domestic implementation of its norms. If such opportunistic policy options remain viable, there is no particular reason why we should assume that a large country is less likely to sign onto a human rights treaty than a smaller one.
 The geopolitical account also fails to account for the virulently ideological and partisan domestic politics that surround international treaty ratification and in the US. Domestic U.S. debates on human rights issue do not simply track the conventional geopolitical concerns of a superpower. For fifty years, domestic debates about adherence to treaties have been concerned almost exclusively with the domestic implications of adherence to human rights treaties.
Democratic Stability

The stability of the US domestic democratic system means that, in contrast to postwar (and post-Cold War) Europe and contemporary Latin America, domestic actors lack the strongest self-interested motivation for implementing human rights norms, namely the defense of domestic democratic institutions. This assertion may seem puzzling. In the broad sweep of history, human rights are closely linked to liberal democracy. Established, stable democracies have long encouraged, assisted and even fought bitter wars to uphold democracy abroad, both for idealistic reasons and because they tend to view democracy—correctly so, it now appears—as integrally linked to world peace. Yet in the founding negotiations of most human rights regimes, at least until recently, stable and well-established democracies—in a paradoxical alliance with repressive governments—consistently opposed effective enforcement of international norms. In fact stable democracies gain little at home from such treaties. Support for enforceable international human rights norms—at least in early phases of the development of a human rights system—can be seen, at least in part, as an act of calculated national self-interest designed to serve an overriding purpose, namely to stabilize and secure democratic governance at home against threats from the extreme right and left. What sort of country benefits most from such an arrangement in the area of international human rights? Certainly not authoritarian or totalitarian regimes, which bear the brunt of unwelcome enforcement efforts. Yet not the most stable democracies either, for to the extent they are already confident in the stability of democratic governance at home, they gain little additional support from international delegation. So for stable democracies, a strong normative empathy or interest in the stability of neighboring democracies, perhaps derived from potential security threats, is required overcome this essential lack of self-interest. On self-interested grounds, the major supporters are likely, therefore, to be the governments of newly-established and transitional democracies concerned about their future stability.
The US is a very stable, long-established democracy with a robust system of domestic judicial review. In contrast to Europe in the 1950s or 1990s, and Latin America over the past two decades, there is no overarching sense of the need to protect domestic democratic institutions from right- or left-wing authoritarianism. Domestic observers have noted the consequences of the lack of a compelling domestic self-interest. Democratic Congressman Tom Harkin, a leader in the florescence of Congressional interest in human rights during the mid-1970s, noted a "disheartening change of attitude" on the issue in Congress beginning in 1978—the year of a strong mid-term electoral shift towards the GOP. In particular, Harkin sensed reluctance on the part of his colleagues "to make a closer connection between the promotion of human rights at home and abroad"—an attitude Harkin described as: "I've got mine, the hell with you." The stability of American democracy also helps explain why there is little grass roots organization in favor of application of international human rights treaties. Congressional mail on an issue like the Convention on the Rights of the Child—a treaty without enforcement provisions that only the US and Somalia among UN members have failed to ratify—reported runs 100:1 against.
Yet the predictable stability of American democracy does not provide a fully satisfactory explanation for U.S. reticence to accept multilateral human rights commitments. Two anomalies are most striking. The first is comparative. The opposition of well-established democracies to binding human rights treaties may have been the norm between the 1950s and the 1970s, but it is no longer. The recent US opposition to the Convention on the Rights of the Child or the ICC places America in the company of rogue and failed states. Why has the US failed to evolve as far in the same direction as European governments? The second anomaly concerns domestic politics. US attitudes toward human rights treaties have not been characterized by apathy and ignorance, as one might expect if the problem were simply the lack of concrete benefits (or geopolitical alternatives). Instead, American domestic debate over human rights has been bitterly partisan and intensely ideological, and opposition is led by those who argued that international human rights norms posed a fundamental threat to the integrity of American political institutions. Any explanation of U.S. policy must account, therefore, for the significantly greater intensity of opposition within the U.S. than within any other advanced industrial democracy—even as the latter become stably democratic. We must investigate the values and interests underlying the partisan nature of domestic cleavages on this issue. 

A Vocal Conservative Minority

A vocal conservative minority in the US actively opposed to aggressive civil and political rights enforcement through judicial review makes domestic application more controversial than it is elsewhere. For a half century, ideological issues that separate liberals and conservatives—racial discrimination and the legacy it has left, labor rights, and various life-style related issues—has placed the U.S. outside the mainstream of the global consensus on the definition of human rights. The result has been intense partisan conflict. Strong conservative opposition on such issues means that firm adherence to international human rights norms does not command support from a broad centrist coalition, as is generally true in Europe, but instead created a deep left-right split between liberals and conservatives—one that fell increasingly during the post-World War II period along strict party lines. Partisan opposition in the 1950s was led by Southern Democrats opposed to federal civil rights policy; today it is led by Republican Senators, due to their (globally idiosyncratic) stand on socioeconomic and racial rights, and also religious, educational and cultural issues. In general, support for international human rights treaties comes disproportionately from Democratic presidents and members of Congress, while opposition comes disproportionately from Republican presidents and members of Congress. As David Forsythe’s study of legislative behavior concluded, “human rights voting in Congress is largely … a partisan and ideological matter.”

	The US and Multilateral Human Rights Treaties, 1945-2000: 

Executive Action and Congressional Consent

	
	Negotiated 

(US Vote)
	Transmitted

to the Senate
	Senate Consent

(Seats / Maj)

	Genocide Convention
	Truman (Y)
	Truman/

Nixon/Reagan
	1986 (55 Dem)

	Convention on the Political Rights of Women
	Truman (Y)
	Kennedy
	1974 (56 Dem)

	Supplemental Slavery Convention
	Eisenhower (Y)
	Kennedy
	1967 (68 Dem)

	ILO Convention on Forced Labor
	Eisenhower (Y)
	Kennedy
	1991 (56 Dem)

	Convention on Racial Discrimination
	Johnson (Y)
	Carter
	1994 (57 Dem)

	Covenant on Civil and Political Rights
	Johnson (Y)
	Carter / Bush
	1992 (56 Dem)

	Optional Protocol to the ICCPR
	Johnson
	NO
	NO

	Covenant on Economic and Social Rights
	Johnson
	Carter
	NO

	American Convention on Human Rights
	Carter (Y)
	Carter
	NO

	Discrimination against Women (CEDAW)
	Carter (Y)
	Clinton
	NO

	Torture Convention
	Reagan (Y)
	Reagan
	1990 and 1994

(55 and 57 Dem)

	Convention on the Rights of the Child
	Bush (Y)
	Clinton
	NO


The decisive importance of partisan cleavages over human rights becomes immediately evident if we examine the record of executive submission and Senate consent of the 12 most important human rights treaties over the past 50 years. Strong Democratic control of the Senate appears to be a necessary condition for the ratification of such treaties, even in a watered-down form. 10 of 11 initial submissions to the Senate for advice and consent were made by Democratic presidents, 8 of 12 postwar agreements were signed by Democrats and, most strikingly, the Senate has never ratified an international human rights treaty (even with reservations) when Democrats held fewer than 55 seats.
 [See Table] This suggests that partisan control of the Senate imposes a binding constraint on US policy.

Yet in order to explain U.S. human rights policy fully we need to go beyond the power of a concentrated conservative minority in America. Even taken together with the two other factors discussed above (superpower status and stable democratic institutions), this explanation leaves critical questions about support for U.S. human rights policy unanswered. As we are about to see in more detail, ratification of human rights treaties has at times been supported by a coalition of interest groups claiming to represent over half the U.S. public, as well as by over half of incumbent Senators. Presidents, even Republican presidents, have been at times relatively supportive. On a number of issues, US and European publics converge. On the death penalty, for example, a plurality on both sides in nearly all Western countries has traditionally supported retention or reestablishment. Yet these majorities of legislators, voters and public opinion in favor of stricter adherence to international human rights norms have failed to gain their objective. One explanation is simply that, as we have discussed in this section, conservative activists appear to feel more intensely about the issue. Another, to which we will now turn, is that they are privileged by existing (non-popular sovereignty) US constitutional procedures.

Constitutional Checks and Balances

The fourth and final determinant of US human rights policy is the fragmented nature of American political institutions. It is a cliché of comparative politics that the American system of government stands out in comparative perspective for its extreme commitment to the Madisonian schema of “separation of powers” and “checks and balances.” All other things equal, the greater the number of “veto players,” as political scientists refer to those who can impede or block a particular government action, the more difficult it is for a national government to accept international obligations. Three such characteristics of the US political system are of particular importance for understanding US human rights policy: super-majoritarian voting rules and the committee structure of the Senate, federalism, and the salient role of the judiciary in adjudicating questions of human rights.
The Senate: The most immediate veto group in considering human rights treaties, a 1/3 minority of recalcitrant Senators, is created by the unique US constitutional requirement of a 2/3 “super-majority” vote to advise and consent to an international treaty. This is a threshold than higher than in nearly all other advanced industrial democracies, which typically ratify international treaties by legislative majority. The need to secure the support of the Foreign Relations Committee chairman may render ratification doubly difficult if that position is held, as it generally has been in the postwar period, by a politician with extremely conservative views. It is hardly surprising, therefore, that the primary barrier to the ratification of human rights treaties has been the inability to muster the necessary super-majority in the Senate—or that positive human rights policy has been conducted almost exclusively by the Executive and House. 
Federalism: Constitutional separation of powers also establishes important prerogatives for the states vis-à-vis the federal government, and this in turn permits conservative opponents to resist federal and global human rights norms. The ideology of states’ rights, as we have seen, has been an important tool for domestic opponents to international human rights treaties, and underlying this apparently principled defense of states’ rights was a distinct substantive agenda. More recently, federal institutions have played a decisive role in the nagging issue of capital punishment. As near as we can tell, the historical fundamentals of public support for the death penalty among Americans is not strikingly different from that of Europeans. Support slowly declined from over 60% to just 45% during the 1960s and early 1970s. (Only in the late 1970s, with intense organization around the issue, did US public opinion support rise once again.) This was more or less the pattern in Europe, where even today, after a generation of abolition, a plurality or majority of Canadians (70%), Britons (65-70%), Austrians and Italians (50%), and Swedes and French (49%) favor the reinstatement of the death penalty. The difference between the continents lies in the response of political institutions. In Europe, one ruling party after another abolished the death penalty in the 1970s and 1980s, despite near 2/3 majorities in favor of its retention—whereupon the issue disappeared as a matter for public contestation. 
Surely this was possible in part because, as compared to the federal and separation-of-powers system in the US, European parliamentary systems tend to discourage regional and single-issue politics and to create clearer partisan majorities unhampered in this area (even in federal states) by sub-national prerogatives. In the US, by contrast, abolition of capital punishment would require fundamental constitutional change in a system where such change is near impossible. Any federal action to limit capital punishment would face the de facto super-majoritarian rules in the Senate and would in any case be limited to federal crimes. Criminal law is largely the province of the individual states, and any effort to standardize state policy must therefore coordinate legislative, electoral (notably referenda) and judicial action in the 38 states that currently impose the death penalty. The only centralized political instrument able to achieve abolition would therefore be a declaration that capital punishment is unconstitutional. In the US during the 1970s, the US Supreme Court came close to abolishing the death penalty, which had in any case fallen into disuse at the federal level. (At last count, only 19 of over 3,700 American death row prisoners are in federal prison, and there were no federal executions between 1963 and the recent executions of Timothy McVeigh and Juan Raul Garza.) Yet the US court backed down in the face of a state-level movement beginning with the most conservative areas of the country. The only remaining recourse would be a constitutional amendment, which would be impossible without even broader support—3/4 of the state legislatures or a similar Congressional supermajority. State courts, though often more liberal, have been even less willing to act, perhaps because many judges on the state bench are elected and abolitionist actions can trigger successful efforts to defeat or recall judges. The result: State politicians and publics are empowered to set death penalty policy in accordance with local preferences—which encourages its perpetuation.

The Courts:  The decisive basis of most successful international adjudication and judicial enforcement systems lies with the domestic judiciary. The US system of ex post constitutional review for conformity with individual rights guarantees is distinctive in comparative perspective. Combined with the relative paucity of promising institutional opportunities for mass collective action to promote social policy, it places the courts at the center of domestic redistributive conflicts in a way unmatched in other Western democracies. To a certain extent, then, Americans might be said to be more ambivalent about international human rights enforcement because it is more controversial, and it is more controversial because, given the preferences of the American electorate and the nature of American judicial system, it matters more. This is why the American judiciary is the subject of political conflict to an extent unmatched among advanced industrial democracies.
The decisive importance of a domestic judiciary became clear in the immediate post-war period, as the federal and state judiciaries began to shift their role from that of a conservative to that of a reformist force in US politics. Accordingly, in the early 1950s numerous Senators opposed the application of international human rights norms because of the quite immediate threat of judicial challenges to the policies of the states, notably those having to do with race. Such challenges had already arisen, most notably in the California state court system. Of course such critics voiced fears that a ban on discrimination might be imposed by an international organization (“world government”) in which the U.S. possessed a “distinctly minority vote.” Yet this was largely for rhetorical effect. The real fear was that documents like the Genocide Convention and the UN Covenants would be exploited by plaintiffs and the federal judiciary at the expense of specific civil rights policies. In the 1950s, ABA spokesmen made the link to civil rights explicit:

Minority groups in this country are not vigorously seeking to have…discrimination abolished by Federal legislation. Can there be any reasonable doubt that if Congress fails to enact the civil rights laws now being urged upon it and if this convention is ratified as submitted, members of the affected groups will be in a position to seek legal relief on the ground that this so-called Genocide Convention has superceded all obnoxious state legislation.

In scenarios such as this, the primary fear of conservatives was that individuals would seek legal relief before US courts. In recent years, similar rhetoric has been employed to oppose the International Criminal Court—with the specter of a kangaroo court of international technocrats sitting in judgment over GIs—whereas the primary (if often unspoken) fear is that US military prosecutors would be forced to prosecute US soldiers under US law to preempt international action. Similar concerns have been voiced about abortion, the death penalty, and other issues.

Conclusion

Overall, pluralist explanations—and particularly the combination of conservative opposition and a fragmented political system—seem to explain US policy more convincingly than the more widespread rights-cultural accounts. In particular, they are consistent, in a way “rights-cultural explanations” generally are not, with many more detailed, contextual aspects of US human rights policy, such as the unique position of the US in comparative perspective, the nature of left-right partisan and ideological cleavages, the institutional centrality of the Senate, the heated nature of political rhetoric, the scope of US opposition, and the robustness of US unilateral human rights policy.
This is bad news for those who would seek to steer the US toward the path of adherence and application of international human rights norms. This form of US unilateralism is deeply embedded in the geopolitical position, constitutional structure and political alignments of the US. Short of a fundamental partisan realignment along the lines of the 1930s or the 1960s, or, even less probable, a basic modernization of the 200-year old US constitution—a document now so idiosyncratic that no other country drafting a new constitution has copied it in nearly a century—there is very little to be done. Those who pay the primary cost of this policy are neither foreign citizens nor international officials, as is often claimed. The international human rights system has deepened and broadened over the past generation even without full US adherence. The losers are instead Americans who might otherwise have the opportunity to appear before their own domestic courts to claim more extensive protection of internationally respected human rights.

� Professor of Government and Director, European Union Center, Harvard University. More detailed work on this topic is available at <� HYPERLINK "http://www.people.fas.harvard.edu/~moravcs" ��www.people.fas.harvard.edu/~moravcs�>. Please direct comments to the author at � HYPERLINK "mailto:moravcs@fas.harvard.edu" ��moravcs@fas.harvard.edu�.


� More detailed empirical support for the claims advanced here can be found in the following essays, available on the author’s home page: “Why Is U.S. Human Rights Policy So Unilateralist?" in Shepard Forman and Patrick Stewart, eds., The Cost of Acting Alone: Multilateralism and US Foreign Policy (Boulder: Lynne Rienner Publishers, 2001); "The Paradox of US Human Rights Policy," in Michael Ignatieff, ed. American Exceptionalism and Human Rights (Princeton: Princeton University Press, forthcoming); "The New Abolitionism: Why Does the US Practice the Death Penalty while Europe Does Not?", European Studies (September 2001) and the subsequent criticism and rejoinder in that periodical; "Conservative Idealism and International Institutions," Chicago Journal of International Law (Autumn 2000); and, more generally, “The Origins of International Human Rights Regimes: Democratic Delegation in Postwar Europe,” International Organization (Spring 2000); "Taking Preferences Seriously: A Liberal Theory of International Politics" International Organization 51: 4 (Autumn 1997), pp. 513-553.


� For perhaps the clearest statement of this position, see the work of the scholar at Cornell University and the American Enterprise Institute, Jeremy Rabkin, and the statements of John Bolton, Jeanne Kirkpatrick, William Cash and others at a 2000 AEI Symposium “Trends in Global Governance: Do They Threaten American Sovereignty?” republished in The University of Chicago Journal of International Law (Fall 2000), including this author’s critique of that position in the same journal, cited above. 


� This is not to say culture and values do not matter at all, only that “rights culture,” strictly construed as a set of views about legitimate procedure, does not play the dominant role in explaining US policy in this area. In speaking of “cultural values” more generally, it becomes difficult to disentangle cultural, material institutional and sociological arguments, particularly over long periods of historical time. Many scholars have made the case that much of the conservatism on which hostility to international human rights norms is the legacy of an anti-majoritarian US constitutional and federal structure, two centuries of Southern overrepresentation on US politics, the conservative influence of the judiciary, and so on. I am sympathetic to these views, but this is not the place to offer a contribution to that venerable debate about sociological fundamentals—nor does my argument here depend on such claims. 


� This is so unless we assume that benefits of membership—influence over positions, agendas, or photo ops—will be rationed according to domestic compliance. There is little evidence that this is the case in any international human rights regime, but this may be a concern for some countries in, say, Northern Europe. I am indebted to John Ruggie for discussions on this point.


� This record cannot be attributed to background conditions. Democrats commanded a majority of at least 55 votes only 50% of the time (14 sessions out of 28). The Senate contained a Democratic majority for 19 sessions and a Republican majority for 9 sessions, while each of the two parties commanded the presidency for roughly equal periods since 1947. Note also that the pattern of submission and ratification does not follow from the (somewhat exogenous) timing of negotiation and signature, since those presidents who submitted the treaties were not typically the same presidents who signed the respective agreements. The Helsinki Treaty, which generated considerable conservative support, did not apply to the US. On the Torture Convention, the Senate consented in 1990 subject to subsequent passage of implementing legislation, which passed four years later. No US implementing legislation has ever been passed for the UN Covenant on Civil and Political Rights.


� On this point, see see Jack Goldsmith, “Should International Human Rights Law Trump US Domestic Law?” Chicago Journal of International Law 1 (2000), pp. 327-339. Goldsmith, more forthrightly than many on the right and on the left, opposes domestic application of international human rights norms precisely because he believes it could have a substantial effect on domestic jurisprudence—an effect he believes would be both disruptive and leftward-leaning.
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